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Thercfore, it remains to be seen how this will actually play oufii
practice, as the first seftiement decisions are issued and the ng
Commission pursues its work on a possible private entorcement
schaeme, . .

‘evelopments in

vertical agreements

By NIKOLAOS VETTASY

-

“This article discossesd issues related {o vertival agreements. { focus on
recenl developments in the treatment of such agreaments by
uropean Commission competition law, fncluding the tew vertical
agreements Block Fxempt Regoelation and the accompanying
“Cuidelines that come itdo effect in Jone of 2000, The main structure of
the old Regulation has begn maintained. The general direction of the
changes in the Regulation and especially in the Guidelines is-in line
“with a more @ffects-based and soconoihics-based approach to
competition policy that has been adopled g a?i:m:a in the BC over
the last decade as well as with the dave _c?:rn? in the United States
concerning the freatment of résale price maintenance. However, sipee
it is extremely uniikely that vertical agreements that nvolve anly
firms with small E,.__.r_rw shares will _Efw an anbicompetitive effect,
sthe adoption of a de minlmis approach for all veriic Al agreements
:Appears mac_.aza for the future,
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L INTRODUCTION share, thus essentinlly favoring a de minumnis approach to such agrees

) - . . o . o ments, Perhaps, such an approach can be adopted in the fature,
Vertical relations have received increasingly more attentaon from th

view point of competition pelicy over the last years, One reason
that buyers, as well as sellers, in many important markets ar
becoming larger and increasing their market power, The vertica
agreements reached between such sellers and m:%mqm will play a cru
cial role in determining the tharket autcome in the final markef and
the welfare of the final consumers. A second reason.is that the vert
cal agreements used have become increasingly complex and varied
in naturesdetails in such agreements can often make an importan
difference. A third reasomn, in part a result of the first two develop
ments, 15 that there s ihcreasing recognition among policy maker
that most—if not all~types of such agreements are neither conv

The remainder of the article is structured as follows. Section 11
yiews the relevant legislation and recent changes In regulation and
iedaw applicable to vertical relations. Section HI presents a quick
troduction to the main économie analysis of vertical relations,
exXplaining the reasons that will make firms engage insome particular
farm of vertical trade and the positive and negative impleations for
d .ﬂﬁmsass policy. In section IV we turn our attention o the new
BEE. appiicable to verbival agreements in the EC and the new accon-
anying Guidelines. In section V, | present a eritical evaluation of this
new. BER, examining both its positive aspects and also areas where
dditional improvement relative to the old Regulation could have
been possible. Parts of this évaluation draw upon the relevant apjo-
fon-submitted to the Conmmission by the ad hoc subgroup of the Eeo-
nomic Advisory Gronp.in Competition Policy. Section VI concludes.

pletely procompelitive nor complelely anticompetitive and that
there should be an economics-based evaluation of their implication
for the markets and the CONSUMIETs, Thus, we are moving {albeit
only gradoally) away front a more formalistic appreach Lhat ofte
appears de facto to support the per se legality or illegalily of certain
types of agreements.

VERTICAL RELATIONS AND EC COMPETITION POLICY

The nniure of vertical velations

In this acticle, | discass some of the fundamental sconomic issues
tela ing to vertical agresments, Focusing on their reatiment 3‘ Articl
101 of ihe Tréaty on the Functioning of the European Union (TFEL)
that is, agreements between "upstream” and “downstream” firms
that do not necessarily have a dominant position in their markets.
particular { discuss the new Block Exemption Regulation applicable
to vertical agreements that has redeéntly been adopted by the Euro-
pean Commission and the new accompanying Guidelines. Both
entered infto force on hune 1, 2010. T also relate the apptoach to these
vertical agreements to the approaches followed by other aspects of |
competition law dnd policy and place them in the broader context of
an ecanomics approach. Finally, [ suiggest that the recent revision of ..
the Block Exemption ﬁmm:?ao: (BERY and the Guidelines, while
meving in the right direction; have not reached far ensugh. In parlic-
ular, 1 believe that i showld have been recognized in the Regulation
that it 13 extremely unlikely—and probably impuossible-—that there is -
harm in the market and to consumers as a result of any type of verti-
cal agreement if alf the firms involved have a small enough market

Vertical relations refer to the relationships between firms that
frade with each other along a “chain” that moves from upstream
tther away from the final conswmer) to downstream (coser to bhe
final .consumer], These firms are typically suppliérs of goods {or
services) and their distribufors (wholesalers and retaiters) and, mora
generally, sellers and buyers when the buyers are nol the final
comsumers but purchase intermediate goods for further processing or
distribution. In some cases, the firms involved may choose to proceéd
to a vertical merger. In othér cases, the firms maintain their
independence, Trade between themy may then take a simple form in
wlich a single unit price is drranged (constant per tnit of gquantity
sald, or Jinear pricing) or the relationship may be a more complex
one, in which case the need arises in compaetition policy to study
fhese vertical agreements more carefully. These include mare
elaborate pricing schenes, suech as hwo-partt tariffs, quantify discounts
{or oiher such-forms of nonlinear pricing), voyalties and rebates, other
forms of vortical restraint, such as resale price maintenance (RPM;
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dictating the price at which the buyer will sell the good further aoi Vertical wtergers

the vertical chain, and various types of exclusivity.! _competition law examines vertical relations {n dilfferent

contexts. An extreme way I which lwo vertically linked firms can
agred to codperate 18 a merger batween them, The matter of vertical
mergers, like other mergers {or more generally other concentrations?,
sdealt with in the EC Merger Regulation.’ It is important to note that
ormal Nonhorizontal Merger Guidelines were issuéd only in
veimber 2007 following a substantial debate as to whether it was
ly advisable or evén possible to issue such guidelines {(primarily

Tt is important to émpliasize that vertical relations in markets refer
to completely different economic phenomensa than horizon
relations, that is, relations between firms pperating in the same
markel. The ebvious and crucial difference is that horizontal mergers
or agreements are phencmens that involve the combination of marke
power In-contrast, along a vertical chain, all trading firms, by th
position in the chain, have t cooperate with gach other in order:
the goods or services to reach the final consumer. A useiul analog to the complexity and variety of nonherizontal mergers). They
often-employed to illustrate this point, is that horizontal relations are complement the Haorizontal Merger Guidelines that had been in place
between firms that sell “substitute” products, whereas vertica since 2004. The need for the 2007 Guidelines emerged because ¢
sonie well-known and controversial cases in which the practice of the
Viwas reversed on appeal, in partoular Tetra Laval v Sidef™and GF o,
foneyweil” The 2007 Guidelines make it clear that horizental and
erfical mergers are to be approached differentlyl” First, i contrast to

relations are between firms that sell “complementary” products (singe
all stages of a. vertical chain are required for the goods lo reath the
final consumet):

Horizontal mergers-and agreements take place among (direct)
competitors and thus have as an immediate implication the direg
eliniination of a rival firm or an agreement with such a firm; thus, it
is feasanable to start the analysis from the presiomptivn thit
competition will be likely harmed, at least at the outsel. Verticy
mergers and vertical agreements, in contragt, do not fake w;.m..,
among competitors in the same markef, and, therefore, there canng
be & presumption that competition will be harmed except unde
specific sets of circumstances. In fact, from an economics m.mmwv.‘.mmm
viewppint, a condition for vertical mergers and agreements to bié
harmtul, as far as competition policy is convernied, is that at least
some of the firms H.:é.c?ma wlready pOssess significant market powi : Casg M 2220, GE v Honeywell Int'] Ine, 2004 QUL (L 48713, on appeal,
w.iaamr.w:wnﬂ vertical mergers or agreements are between firms that ases T-200/701, Honeywell 1’} Tne. v, Comm'n, 2005 ECR. 153527, 4
already cooperate by selling complementary products, an agreemen M.L:R. 652 {20036} and H..u.amc._ Gen. Elee, Co. v Comm’n, 2005 E.CR. -
shauld, in principle, be.expicted t8 increase efficiency along:a 75,4 CMLR. 686 2006).
vertical chain. The possible adverse effécts to competition emergk
indirectly, typically becanse the change in the form or terms of the
vertical relation will adversely affect the horizontal behavior of firnié
in some market.

The term. abso Includes an acquisition.

i Councll Regulation 139 /2004, Control of Concontrations between
ndertakings, 2004 Q4. (L2441}

3 .m.nR:uﬁ..; Commiission, Guidelines on the Assessment of

ennmﬁgc ans wﬁ.s, een C:Q&,Erﬁm 5, uog.m (AN (268},

Case'M 2416, Tetra Laval v, Sidel, 2004 O.1 (L 38713}, un appeal, Cave
5702, Tetra Laval w G Eﬂ_ﬁ SRR ECRUI38T, 5 CAMLIR 1182 {2002, o
arther appeal, Case C-12/030 Comm'n v Tetra Laval BY, 2005 BOR, (987
LRALLR. 573 {2005L

See Bpropean Commission, Direclarabe Geperal-Compitition,.
conomic Advisory Groug for Competition Policy (EAGCP), Noy-Horfzmtal
w:,..n;:ﬁ?_:_n ?x w::EE P:m 2006} (prepared c.f Mare Tvaldi ef al}

:9.32? m:..mi the rci or QC;;.H:_ i :Fi firmy, and so z,;,: tﬂ&zq
imnately having an inpact on consumers. Such indirect effects can certainly
ede effective competition, but they do require a particalarly coreful

" Franchise contracty have also emwsged o increasingly important.an
the ared of vertical relations. See, ¢, », ROCER D, Bram & ?c?i B L AFONTAINE,

RAN
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otwexist when firms remiin independent and simply trade on the
s1s-0F some-set of dgreements.

horizontal mergers, nonhorizonlal mergers do not have as an éffect an
inerease in market concentration and are unlikely to fead directly o
inereased market power for the combined parties. Second, vertical
mergers provide greater scope lor efficiency gains. 5till, competitive
harm in vertical mergers is possible: It cannot be direct but only.
indirect, and the means by which such harm may occur typically
recpuire a change fn the strategies of the involved parties, the merged
parties, or other competing. firms. The possibilities far harm include,
input or customer foreclosure, access to commereially sensitive
tritormabion, and other noncoordinated effects, as well as coordinated
effects, wheréby harizontal cocrdination amaong frms s more u.mwm._w.
following the merger” .

Agreements wuder Article 102 TFEU

If vertical agreements involve firms that are judged to have a
dominant poesition in the market {at the upstream or the downstream
evel or bothy, then Article 102 of the TFEU, formerly Article §2 BC
ﬁ.mm&e hecones w_uwrnmgm. do not discuss such agreements in this
article, as they fall into the more general categary of abuse of
daminance, which has already been the topic of significant study and'
debate. However; it is important to note that their appropriate
treatment is not without controversy. There has been o long and active
A merger is clearly an exlreme means of vertical cooperalion _ review of Article 82 and broad discussion for several vears;” leading to
- publication of the Guidange on the Commission’s Enfotcement
arities in Applying Article 82 of the EC f.f: to Abugive
ixclusionary Conduct by Dominant Undertaking * Moving away
from a more formalistic approach to abusive pragtices, bwo of the
points that have received significant attention aré that Article $2
hould protect “the competition but not the competitors” and that an
conomies-based approach Chighlighting the likelv effects of the
farions prachices)-is important when analyzing possible abuses.

behween firms, Now we furn our attention Lo looser forms of such:
cooperation, via vertical agresments. From an economics perspective;.
since’ these agreements représent a less drastic change in the marke
structure they caunot be as harmful as a corresponding merger, ag
avery type of behavior that is supported by an agreement could als
be.replicated within the merger. At the same lime, however, the'
efficiencits that oné might expect as a résult of a merger typically diy

analysis v order Yo justify 5 Jikelhood of harm. n particular, the implication .
here &5 thal egrifibium analysis inoligopoly markets with scenarios both pre : . Nﬁ.m.._.mm..:r:.im wirder Article 107 TFEL aid tHe vevised
and post merger has ko be conducted.”) See also Simon Bisho p. Andrea Lofaro, Vertical A QrecIneits Block Exem p Hoa En..ﬁ ation
Francesco Rogatl & Juliet Young, T :@ Efficiency-Enhancing Effects of Non © ~
Horizontal Mergers (Report ti the Eriterprise and Indusiry Directorate-Ceneral,
European Comnission, 20053; Jeffrey Clhureh, :F Tmpact of 4.2,: al and.
Conglamerate Mergers on Competition Q/mﬁcn for the Birectorate General for:
Cumipetition, 2004} and Nikolaps Veltas & Frago Kourandi, Ou the Econvmies of
Nuot-Horizontol Mergers, i ThE MOSERIZATION OF THE EU COMPETITION Law
4779 {loannis Lionos & foannis Kokkords ads, 20000

- Vertical agreements-(as well as other agreemients, of coursed may be
snbject to the faw, éven when they do notinvelve a tirm with dominant.
nsition in its markets. Article 10 TFEU (formerly Article 81 Treaty EC

* A public ronsultation foek place following the publication by 2008 of
the DG Compelition Dhscussion Paperon the Application of Article 82 of the
Treaty to Exclugionary Abuses

© Andmportant tecent vertical mergér case In which the 2007 Gaideline!
were ested was Hhat between TomTom and TeleAtlas, which was cleared
without fequiring any remedies on May 14, 2008, after an extensive phase I
investigation, The EC stated thay _? :fgrﬁwr investigation assessed whether T Article 104 o the Treaty on the Functioning of the Europeaiv Uniem
this vertical infegration :.:SE significantly impedde competition, in particular, ormerly Article 87 Treaty BC) states that “the folowing shall e prohibited
given the strong position of TomTom in the market for persanal navigation: as incompatible with the interaal market: all agreements between
devices and thediwpoly market for digital maps. Following an investigation’ undertakings, decistons by associations of undertakings and concerted
of the likely forechosure incenfivis; it was shown that the merzer was wilikely. ractices which may aiféct trade bebween Member States and which have ax
ks vesiilt in consumer havm, gven before comsidering mxpecied efficiencies, their object or effect the prevention, restrivtion o distortion of competition

" B Burepean Commission, 2008 Cxf, (45770,
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discontinued in 2004). Yet, other specific provisions; e.g., those
elated 1o the use of the particular market share threshold and the
lack-listing of certain types of agreements, have been criticized by
some commentators.’

becomes applicable for such cases.” QOverall, the modernization of
Article 81 has responded o the growing concerns that the
Commission should move away frem the view of restrictions td
compélition as restricions 10 economic freedom and toward focusing
on the efficiency effects of the practices under consideration®
important development in the area of vertical relations was
‘publication g December 22, 1999, of Commission Regulation on
Application of Article 8103 of the Tredaty to Categories of Vertidal
Agreerhents and Concerted Practices (Regulation of Vertical
Agreements).” This BER was meant to provide a safe harbor to Hrms
with less than a thirty percent market share and was accompanied by
the relevant Guidelines oo Vertidal Restraints.®

In anficipation of the expiration of the BER in May 2010, the
ommission carried out a review process beginning in the speimg of
HI08 and a public constltation process which resulted in the
.«oﬁ,_..‘imn:oﬁp on April 20, 2010, of the new Conunission Regulation on
te Application of Article 101(3} TFEU o Categories of Vertical
greements and Concerfed Practices.”” Along with the new Guidelines
Vertical Restraints,” the new BER came into force om June 1, 201007

In general, guidelines have the goal of reducing Iegal uncértainty
or the parties by making the treatwient of a case mwire predictable,
niveasing the consistency among decisions in different cases, and
mm&_wﬁm to belter coordination among decisions of the nativnal
mpetition authorities of the Member States. The guidelines relevant
‘ertical agreements play a particularly important role because a
ge number of such cases tend 1o be decided at the natitinal level,
hich increases the risk of very different approaches. In fact, since the
ciulation of Vertical Agreements, there have been only few ol

mn_ﬁogﬂ. specifically on vertical restraings.

The 1999 BER and Guidelings on Vertical Restrainis have received
significant attenttion, They have been heralded as the fivst of a new
generation of block exemption regulations and guidelines inspired by
a more economic and effects-based approach and have since been
followed in other areas of competition policy. The core of this
approach 1§ that, in order to réach an assessiment about a vertical
agreement, its poteniial effects on the market should be analvzed. It
has been generally recognized that there were significant advantages
in placing agreements within a group exemption and that the
previous system of parrow block ex qmptions was toe formalistic and
tiot based on economic considérations. Specifically; this broader
exempiion has been viewed as a significant improvement over ty
nofification system under which companies had to notify theis j : )
agreements to the Commission in order to obtain an exemption : . Motor vehi le sector regulation

The developments refated o the recent revision of the vertical
R are discussed in detail in sections IV and V of this article.

: BERs exempt categories of agreements that comply with their pro-
N Teis 1e y I . L R . . R SR L. L " . PP : . b i
within the internal market ... .." and dien proceeds to descriptions of such ¢ sions from the EUJ ban on restriciive Business practices contained in

agreements.

., e, Valentine Korah, The New BEC Verficul Restra/nt Block

CsdEEirrIoN Law oh. 16 02000y, 3 :
Efena o, INTERRCONOMICS, Jan. / Feb, 2002, at 411,

 Por an analysis, see RCHARD WiisH,

Jee ExATERING ROUSSEVA, RETHINKING EXCLUSIONARY .?E.,v_.mm w EU
Condrerimion Law ch, $.02010, ¥ Comenission Regulation, Applications of Article 1013 of the TFEU bo

ategories of Vortical Agreements and Concerted Proctices, 2000 QJ (L HIZ/ 1),
L 2010.001.

" Buropean nwaﬁgmm&az Regulation.on the fuﬁrnz:s: of Article 81£3
of the Trealy to Categories of Vertical Agreements and Concerted Practices,
1999 QL] (L536/721)

* o Commission Regulation, Guidelines or Verfical Restraing
C130/ 1) (hereinafler W10 Casidetines].,

* Rep Buropean Commssion. http:/ /ec.etropa.en fcompetition, antinast

Huropean Commission, Guidelimes on Vertival Restraints, 2000 Qf, .
ation,/vertical himi.

(298 /1
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According to the new ruleés, agreements betwieen car manufactur-
and authorized repairers each with above 3 30% market share

Article 101, Within vertical agreements, of particular interest is th
BER for the motor vehicle sector, The previous Regulation wa
adopted in 2002 and was due to expire on May 31, 2010, Thus, follow
ing.a consultation process, the Commission adopted new rules for th
sector. Specifically, the Commission Regulation on the Application’n
Article 1013 of the TFEU to vatégories of Vertical Agreements ang
Concerted Practices in the Motor Vehicle Sector along with the accon:
panying Supplementary Guidelines vn Veerticad Restraints in Agre ridependent repairers access to technical information, and that it will
ments for the Sale and Repair of Motor Vehicles and for the :
Distribution of Spare Pasts for Motor Vehicles were introduced.” Th
few rules dame into force on june 1, 2010, as concerns the repair ane
maintenance markets, will come into fores on hane 1, 2013, with H..em?...
ks the vebicle sales markets, anid will be valid until May 31,2023,

(3) TFEU to Categeries of Verlical Agreements mentjoned in sec-
VLD, With this revision, 1t i expected that-it will be easier for the

01

rew rules also strengthen repafrers’ access to alternative spare
arts, and car manufacturers aré ne longer able to make the warranty
tiditional on baving the cil changed or other car services provided
only by authorized garages:

. .Wmm..g _...ﬁ::m..:,_m.&mﬁcamcdm{mw\mm.,..:‘_:.E_.:E_o:d?&mmmﬁn&E:L,
rimary market), it was decided that it was already operating in a
mpetitive enough way for several years, with low prices and profit
jarging for the fivms in the sectar and benelits for the consumers.
e old sector-speciiic rules were probably judged to be credfing an
nnecessary straitjacket that prevented car manufaclurers from
rpanizing their distibution systems eptimally. In fact, many com-
mentators have criticized the old regulation as too restrictive, in par-
fetlar with respect to its provisions regarding multibyanding auid
dditional sales outlets, claifning that they have had significant and
dverse unintended consequences to the market. Tt their opinion,
rterbrand competition has become more intense due to lechnological
it deimand reasors, whereas the implications of the old Regulation
ave been harmiul.® Regardless of whether oné believes that the dis-
ribution market has become more compelitive because of or despite
he old %mm:_.mzas.. the Commission bias now aligned the ndes appli-
able o motor vehicle distribution with these that apply to distribu-
fon agieements-in other sectors, treating the distribition of cars Hke
any other market, but with a three-vear transition period to allow
ealers to adapt. This represents a simplification in the tules and lib-
ralization in the market: the current distribution model will continue

This sector-specific Regulation deals with agreements betwee
vehicle manufacturers and their authorized dealers {the primary ma
ket), and repairers and spare parts distributors {the afler-matket
Overall, it was judged that, while the old Regulation may ha
warked well and has in general benefited the market by increasing
competition, the conditions in the sector had changed, and thus s
modified approach was in order. Thérefore, the Regniation move
toward a more liberal.approach, and this transition will be conipleted
m.:mﬁw. . .

Regarding the aftermarkel, according to the Commission:
announcement on May 27, 301, “the new rules will increase compekis;
Hon dn the market for repair and maintenance by improving access
technical information needed for the repairs and by making it easies
to use dlternative spare parts, They will allow the Commission to. tackle
manufacturérs” abuse of warranties when they request that cars are’
serviced only in authorized garages. The new rules will also reduce dis:
tribution costs for new cars by eliminating overly restrictive rules,

s

# European Commission, hitp:/ /eceuropaes /competition /sectis,
Smotor, vehicles flegistation) legislationhvim):

* Press Release, European Commission, Commission Adapts Revised.
Conmpetition Rules for Moter Vehicle Distribution and Repair (May 27, 2010}
aiwilible af htip: /7 ewropa.ey Zrapid/ pressRedeases Actionado?references=iT /1
/6198ty peaH TML,

For an analysis atong these lines, see Gregory M. Pelecanos, Enrope’s
eform of iheé Regidatory Framework of Motor Velicle Distributfon, CUL ANviTiesy
L June 2000,
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Ision,” in which it was established that nonprice intrabrand
tricttons showld be judged under a rule of reason, was then
xtended te maximum price-fixing restraints,” and has now been
.mumma to minimum price restraints as well, Flowever, there is sl
me-controversy regarding precizely how RI'M should be trdted in
. ictice, even following the Su muﬁmﬂ:m Lourt Leegin deciston, and how
he pros and cons of z._? vertical vestraint should be considered. In
irleular it is undlear how _N_u?ﬁ will be dealt with by the various
tates, and a number of states seem poised to continue to treat RPM-
¢d practives as pér se illegal ™

to be exempted i most cases, but certain ineffective ﬁﬂ._s.?mﬁmnmm.
restrictions were eliminaled. It is expected that in the market we will
see diverse nebworks inowhich awtllibrand dealers will co-exist with
dealers exclusively promoting the brands of a single manufacturer.

The LLE. fromt

Although this article focuses on recent developments in vertica
agreemients in the EC, the developments on the other side of the
Atlantic cannot be mmmoﬂmm. Of particular interést in the comparison
hetween the two systems is whether certain practices have to be
viewed as hardeore violations of the law. In particular, as will be:
discussed in detail below, resale price maintenance (RFM), whicl
deternvines a nunimium or fixed price, belongs to the black-listed
practices in the Regulation on the Application of Article T0H3) TFEU
by Ca tegories of Vertical Agreements;, and even for firms with a very
small market share the burden of proof is reversed: the accused party
has to provide evidence regarding the procompelitive effect of its;
praciice, or the agreement may be viewed as illegal. In 2007, the U.5.
Supreme Court in Leegin™ overturned its almost ventury-old L.
Mifes* decision that declared minimoum RPM te be per se {ilegal ®

L THE BASIC ECONOMICS OF VERTICAL RELATIONS

wmr:m proceeding e a dag n.l..w,_.ﬁ_.wc:. and evaluation of recent

. review some of the basic economi
resentation here is necessarily very bri

A Vertical chains nid double warginalization

We can think of the linked firms along a vertical chain ax the
Toducer and the retailer, or the buver and the seller; or more

o Cont'TTV, Inc v GTE Syhvanda, Inc., 433 LS. 36:(1977),

¥ Sgate O Co. v Khan, 522 UG 3 (1997), ovecfuming Albrecht v Herald
0., 390 U8, 145 (1968).

® o Bep, ¢y, Letv Blad & Bryan Killian, A Cfedd Conflice: Can B States
Ouertrern Leagin?, CPI ANTIRUST [, [an, 2010; David Olsky, State Enforament
f Resale Prive Maintenaice Protibitions After Leegin: Policy Witheut Prinviple,
PLANTITRLST |, Jan. 2010,

Certainly, the Leeein deécision should not have come as a surprise
to anvone, given the debate among policy makers and economists -
about this issue at least since the 1970s and the understanding,
shared among many, that the per se legality of RFM was crenting’
maore problems than it was solving, As will also be discussed below,.
RPM can be viewed as having a net anticompetitive or
procompetitive effect, depending en the particular market conditions
i which it is implemenied. One way to present the Lecgin degision is

to argue that the Supreme Court's logic in its Jandmark Sylvitia

¥ For more comprehensive reviews and other presentations, see, for
examiple, Massiho Morera, Convprnos Poncy 302-4 10 Q04y; Patrick Rey
ean Tirele, A Primer on Forecloswre, fn 3 FlANDBOOR OF INDUSTEIAL
THRGANIZATION J.Em..m.g.uqn Armstrong & Robert Porler eds, 2008); Patrick Rey,
Thibaud Vergs, The Ecowemdes of Vertioa! Restraind, i FIANDBOOK O
..,_,..ﬁ\m.xn.muﬁ BeonMomMIes 353-90 {Paolo Buccirossi wd., 20081 Francine
Lafontaine & Margaret Slade, Exclusive. Comdpacts and Vertisl Restenin
mpivical Evidener mut Public Policy, fn HANDEOUK OF ANTITRUST Boonibics,
Smpra, at 391-4 04 Vincent Verouden, Vertion! Agremments: Medfoation i
wpnect, fa 3 1sses v ComreTtion Law ann Pouidy 1513 {ABA Section of
Aattibrisst Lasv 2008 and Vettas & Kourandi, snpri note 7, at 482940,

# o Leegit Creative Leather Prods, Inc v PSKS, Ine, 351 U5 877 Q007),

< Dr Nles Mled, Coow Tohn 0 Park & Sons Co,, 230005, 373 (19130,

7

5 For further analysis and references, see, for example, Audrew L Gavil,
Resnle Prive Maintenance in the Post-Leogin Worlif: A Compiritioe Lok ab Recent
Devedeprments in the Lhiited Stades anid Evrepory Uhion, CBL Animrost |, ine
20M0; Jay L. Himes & Maorissa Fatk, Just What Ve Dagtor Ondered: 4 Second
Qpiden for Verticad Price-Fiving, CPLANTITRUST | fan. 2000,
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abistractly as the upstream and the downstream firm. Vertical ¢hains This basic double marginalization arguoent relies on the

differ in many ways: whether there are bwo or more stages betorg
reaching the final consumer, whether firms are vertically separated
(independent)-or vertically integrated {one firm that operates both
upstream and downstream, with the goal of maximizing its Ho_sw
profit), and whether trade is exclugive {with an exclusive supplier o
exclusive buyer or bothd) or more mam one Hrm is actively trading at

that it seeks to maximize iis own profit. The fundamental result that
i ains in the equilibrium of this model, a well-known resuly, ts

each stage. S - o - .
naratian, the aggregate profits {for I and for U combined) wifl be

Under vertical separation and linear pricing {i.c., using a naﬂmmuﬂ. beluti the profit for the VT case. Thus, in this case, verticn] separation
per unit price), vertical séparation leads to higher final product prices S : . .
than those we wonld have under vertical integration (VI). Leb
consider o simple vertical market structure with one upstream firnt
({1} and one downstream firm (D), like that in figure 1, where, for
simplicity, we assume that there are only two stages. Firm U's produc
is sold to firm 12, which in turn (resells to final conswmers ﬁ_uonu,.,__J_
CLITSN

tfical integration will benefit all parties. The underlying logic i that
firms fail to internalize theé vertical extermality that exists in their
ricing (in particular the U firm partly ignores the iniluence that an
icrease in its own price will have on the final price).

It follows that one solution to the double Emﬂm_,:m_mwmmow,_ problem i3
vertical integration.” This would take the market structure considered
here bo a simple monepoly that covers both stages of the market
mportantly, however, this problem can also be solved if a pricing
scheme other than linear pricing is used, suéh as a two-part tariff
arrangement. Under such an arrangement, if the marginal price js set at
e competitive level {cost) and the fixed fee is sel just below the total
thonopoly prefit, then we can replicate the exact monopoly solution,
ithout having a formal vertical integration arrangement. Another way
.no?m the-double Hﬂ,ﬁmm:m:mm:g @,G.Em:; it this case would be some
thical restricion, i particular. KPM, that would fix the final marcket
e al the monepoly level. Also note that the situation chariges if we
low the 7 firny to have the price setting (or bargaining) power against
th the final consumers.and the U firm. In such a setting, enly one profit
argin can be applied and tiere is no additfonal distortion, Likewise,
argaining between the U-and the 2 firm would miodify the argument,

Sex Juseph | Spengler. Vertical Tutegration amd Antlbrust _a::ir ;v_
Con, 347 (19801

. Vertical integration may, of course, have ntany other positive and
ative effects. The topic has been studied extensively in econumies, both
halydially and enypirically since the seminal work-of Ronald R Coase, - The

consumers ooty of e Firns, 4 ECONOMICA 386 (1937)
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ful, the current status of academic research and practice alike
fers-a more explicitly balanced appreoach that takes into account
‘a particular verfical agreement may be expected o influencg
ipetition and consumer: Vertical mergers, in particutar, should be
d as anticomipelitive only in an indirect way and under specific
arios and sets of clroumistances:

B. Pro-or anficompetitive

Starting in the United States, the early treabment of vertida
restrictions in the law was. focused on Formi and tdok the rathe
simplistic view that restraints of all types reduced independéncein.
the market, most likely foreclosing seller access ta customers or ko
inpuls: The conclusion of this logic was that these restraints shoalo
not beallowed. In particular, the imposition of minimium RPM byt
upstream Arm was viewed as almost the same as horizontal prg
fixing (a view that, as discussed abeve, was not formally overturned:
in LS. case ldw until recenily).

Multiple suppliers and distributors

F. most markets, of course, one enconnters vertical structures
wich richer than the simple czm,m:ﬁﬁ:_m_rm:ué:.a.,.&mﬁgéz,:. chain.

I'n the 1960s the Chicago school drastically changed the debate in addition to the basic vertical externality discussed above,
originated a line of reasoning that applies heoclassical econemi . salso have a horizontal externelity that takes the form of interbrand
:553 to vertical restraints and has brought some econom :movo_._m:n compefition. This emerges when one supplier trades
discipline to the overall analysis. As competition 1s determined withi t 'more than one djstributor. In such cases, strategic interaction
markets and noet across markets, only horizontal restraings, not eent distributors, as well as between ,,zm%:ﬁ m:a distributors,
vertical ones, can reduce it. The specific implication tor vertic fters. A nonlinear pricing m_n:mgw. or seme verbical restrabu conld
restraints like RPM is that the focus of compatition policy should 1 effective for “softening”™ oo:‘%mw.mzos in the [inal markel and
on protecting and promoting intérbrand competition rather a E:NEW. the supplier's profit. In the case of a two-part .Sl.mﬁ the
being preoceupied with intrabrand competition, In addition, wt : olesale price level may control the horizontal externality and
_.:E,;:.mn:;g reduce their own choices through vertical réstriction ofteh competition between the distributors, while profit .5‘,2 be
{g:.g., by eliminating prive, quality, or location competition amorg efi in the formn of a fixed fee: RPM or resale restrictions {under
retailers) the henefits from countervailing efficiencies must exceed thie wich the supplier may limit where or how twve distributors can
costs from the reduced competition: otherwise the manufactures compete with each ather} could also lead to higher dotvnstream
would not have created siich a set of restraints, Spécific éfficiencies priees and upstream profit,
that may emerge as a resull of vertical restrictions consist primarily o
internalizing externalities {e.g., double marginalization} _..:.,_m
eliminating moral hazard problems betweén manufacturers and
retailers.

The picture becomes much richer when there is both interbrand
intrabrand campetition, such as when there are bwo or nage
suppliers trading with two or more distributors, Some of these
frading agreements-can ‘be exclusive and others not, while the

A post-Chicago view has been developed parallel to ih ducts may also be differentiated or not. in mmaE 3, we assume
emergence of game theory as the language tor industrial organizalion th
z;m:m s in the TYR0s, 1t has been shown that vertical integration an
contractunal restrictions can have anticompetitive outdonies, B
changing the commitment power and the strategies available to the
firis. Of primary interest is foreclosure and. the eifect on the flow ¢
information among Hrms, especially under product differentiation:
Starting from an early stage when vertical restraints were viewed &
haemful, and then anolher stoge when they were viewed as not’

> are two _wﬂmm upstream and two large dowastream ficms.

Controlling the horizontal externality among distributors may not

| sispplier,
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ddministrative costs; other appropriate measures, specified in vertical
ements, will have (o be taken to solvi the problens.

fepre 2

My
i

Iy related issue is thal of specific invesiments by suppliors
stributers. The effective supply of a product or service to the final
sumier ofter requires investitents that are specific to the pagticular
-of transacting supplier and distributor, offering apain a ralioale
vertical integration or vertical restrictions to neutralize the threat
apportunistic behavior by either party.

RPM

In Jine with the analysis above, RPM creates both anticompetitive
d procompetitive effects.”

(One possible anticompetitive effect of RPM is the solytion to the
gimibment problem of a monopolist: if a monopolistic supplier
educes the wholesale price charged to one distributor to allow that
iskributor o expard its market share, even when this hurts rival

consumers jstributors of the same product, the supplier will reap less than full

monapoly profits. Market-wide RPM that is deceplable to all parties
‘ould solve this problem by preventing this type of opportunistic
ehavier on the part of the supplier. RPM may also soften
cornpetition when two. or more suppliers sell their products to two or
more distributors, creating interlocking relationships. RPM might also
cilitate collusion, either among suppliers or among distributors, In
sarticular, collusion among suppliers may be easier o achieve
ecause RPM can offer an accurate means of monftoring deviations
Tom the collusive agréement.

D Quality and specific ineestnents

Consumers gare not only about prices, but also about the
availability, qualify, and variéty of products. These other aspect!
typically depend on actions taken by all the parties along the vertica
chain, and assuring a particular qualily or level or variely requires th
effective collaboration of these various parties. [f this collaboration
canmit be assured, then product quality will be below the optimal
level, not only from the viewpoint of final consumers but also of th
enitre vertical chain, When a supplier who atlempts to establish a
high quality repiitation and brand name for his product can reach,
final consumers. enly through a distribution system, then it i
reasottable that both price and nenprice eléments of the distributors’.
operations may have to be controlled. “Spillovers,” or informationa
axternalities, play a crucial role here, As the cost of assuring high
quality is not Jully internalized by eagh independent distributor, the
market will tend to provide suboptimal quality. Sinece vertical
integration may be an extreme and costly solufion, e.g., due to liigh

- Turning to its procompetitive effects, RPM can help protect or
ericourage necessary specific investments by preventing opportunistic
or free-riding behavior among distributors. [ may also signal the
uality of products or help establish a price wmﬁzﬁ.m. ton and overall

rand image for the supplier’s products.

See BEuropean Conmmisslan, Directorate Genergl-Competition,
Economic Advigsdry Group for Competition Poticy (EAGTY, Hardeory
Restpictions undve the Block Exemption Regulation ou Vertieal Aqreenwnts: An
condmic View (2010 {prepared by Massimo Motts, Patrick Rey, Frank
arboven & Nikolaos Vottas) [hereindfter 2013 EAGCD BER Repaort].
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BC competition Iaw on agreements. Economic analysis suggests
hat:vertical agreerents are likely to harm welfare only if the frms
niy thiem possess substantial market power. Therefore, competition
horities should not use their scarce resources to monitor. vertical
igreerments entered info by fims with imited market power, and such
should benetit from a safe harbor that guarantees the logality of
sir vertical agreements. As stated in the 2000 EAGCP BER Report,
ince firms with small market shares are unlikely to enjoy substantial
nafkel power, and since—unlike the latter—the former can be
astired with relative ease, it malkes sense from an econamic point of
w to exempt from arlicle 81(1) vertical agreements by suppliers
th & market share below a certain threshold "

. Resale restrictions and price discrintination

Resale restrictions that Hovit the markets in which a certa:
distributor can operate are often essential for the implementation of
supplier’s price discrimination strategy. across markets or groups
consumers, I order to price diseriminate across consumers, firm
nead o prevent atbitrage, in other words, buying in parts of 4l
market where prices are Jow and reselling whete prices are high
Thus, to study the effects of territorial or other resale restrictions . oit
has to mere fundamentally study the implied price diseriminatio
Economic analysis bas shown thal price diseriminabion h
ambiguous effects on welfare and that the final net effect of pric
discrimination depends on several key variables, including th
relative importapce of the different types of consumers and th
product characteristics. In particnlar, when there are no distributiona
concerns, a necessary condition for price discrimination by a single
supplier to improve welfare is that total sales {quantity) of th
product [nercase, Also, allowing rival oligopolistic firms to pric
discriminate typically leads to more intense competifion among ther
As a resull, territorial or other resale festrictions will lave mixed
welfare resulis from an echnomics point of view,

Article 4 of the 1999 BER also stated that the exemption should
t apply to some vertical agreementd that the Commission
sidered harmful. THese blacklisted or hardeore clauses include, in
articular, RPM {more precisely resale price fixing and minimum
ale price maintenance) and vertical clauses that aim at testricting
ive sales fram one ferfitory to the other Vertical agreements
ontaining such hardeore restrictions were not exempted from the
plication of Article 8101), even if the firms concerned held an
.Eﬁnmi.._w. small market share, since the Comunission’s de minimis
tice does not apply to such hardeore restrictions.™ In addition, it
{lows from the accompanying 1999 Guidelines that individual
‘emplion of vertical mmamm.ﬂm:ﬁm containing such hardcore
‘restrickions is also unlikely thus imposing de facto a regime very close
toper se prohibitfon for these blacklisted restrictions.

IV. THE 2010 VERTICAL AGREEMENTS BLOCK EXEMPTION
REGULATION AND GUIDELINES

A, The 1999 Vertical Block Excinption Regulntion

The 1999 BER® established that Article 811} does not apply o)
vertical agreeménts in which the supplier dees not liold more than a
thirty parcent market share,™ As méntioned above, the issuing of the
BER and of the accompanying Guidelines o Vertical Restraints has been
rightly viewed as the mtroduction of an effects-based approach into:

.ﬁ,.m.mm.»,.ﬂ.:‘.ﬁ it should be emphasized that the combimalion of the
Téaty and the 1999 BER implied the following remarding. the
catment of vertical mmm,mﬁzm:.ﬁm_. Firms with a market share much
vigher than thirty percent, in the region above fifty percent, are very
likely to be found to have a dominant position in their market and,
itis, their actions ﬁ._m:nﬁam:m vertical agreements with suppliers or

Council _Nmm&mmc: 121571999 Anending Regulation 19765 on the
Application of Article 813} to Certain Catepories of Agreements and Cont
certed Practices, 1999 (0.0 (L 14871, )

) ) 2000 EAGCTP BER Report, supra note 32, atl,

# In addition. agency agreements in which the principal finn and net
the agent bears any contract-specific risks and costs {such as the costs of
specific investinent for completing the task assigned under the contract or the
finanging of stocks) fall outside Article 8111}, :

European Covumission, Notice on Agreements of Minor Impostance
which Do Not Appreciabily Restrier Competition under Article 81013 {du
minimis), 2001/C 368/07.
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ringiple remains that companies are-free to decide how their produets
re distributed; provided their agreements do-not contain- prive-fixing or
ither hardcore restrictions, and both manufacturer and distrilaitor do tot
have more than @ 30% market share. Approved distribrators ae frde B sell
e Internet without rmzwix,ﬁ on.cuantities, customers’ focalion and

Testriciions on prices.’

distributors) fall within Avticle 102, For finms with market u?d.
between thirty and fifty percent, the 1999 BER offers no protec

and the vertical agreement may fall within Article 107(1), This does
conistitute a presumplion that & given vertical agreement represen
violation of the Treaty, but simply than it is net automaticail
exempted. Firms with market shares below thirty pércent will benefi
from the 1999 BER, assuming that the vertical agreement does no
within a list of the hardcore blagklisted restrictions

fds that

[dlistributors should be free to satisfy consumer demand, whether in
ek and mortar shops or on ihe lnternet, The rufes adopted [ . .} will
sure that consmmers can buy goods and services at the best available
rices wherever they are located in the BU while leaving companies with-

B. The 2010 Block Fxemption Regulation-—general description

Because the 1999 BER was due to expire in May 2010,k
Furopean Commission started the relevant review process in th
spring of 2008. A drafl of the new rules was published in july 200
and the general reaction was that the new rules succeeded in reduci .
compliance costs and bureaucracy, while ensuring that consum e most significant change in the 2010 BER is that, for a vertical
benefit from choive and price compelition. Eventually, th : agreament to fall under the block exemption, it is no longer encugh
Commission announced the 2010 Block Exemption Regulation { 010 fie seller’s relevant market share not exceed thirty percent, hut
BERY® and the new accompanying Guidelines (2010 Cuidelines)’ he ‘market share of the associatéd buayer alse may not exceed thirty
mﬂxu:% 2010 The new rules r;.m_ﬂ.ﬂ_..v. into force on June 1. 200, and il m..Hm_w..Dn in the same market. This .ﬁ—.m.mﬂ.mw.m. reflocts the ineréased
be valid until 2022, with » one-year transitional phase. Itis fair tos récognition ameng policy makers and economists that vertical
that the changes in the 2010 BER have been rather limited; in fact the contracts are not shaped by sellers alone. A buyer with significant,
can be described ag proceeding to a s..:aqu_wmsa:”i.:5 BER wheh wq 1 % zcw.a.as:m;:r Bm_‘rﬁ ﬁoima may cn. mim E :dﬁon& certain
that was ficeded, as well as offering sonie needed clarifications .
According to the April 20, 210, announcentent of the Commission,

Applicability of the 2010 BER

. . Thiere Nave also been o additional, relatively minor, chaiges in
[tihe Begulation and accompanying Guidelines take into aceount thé i
development; in the last 10 years, of he Internet as a fored for onlinesal
and for-cross-botder contmerce, something that the Cdimmission wanfs:i
premote ay [ inereases consnmer claice and price compention. The by

re;as a rule, treated the same as horizontal agreements and were
nokgenerally covered under the 1999 BER except under certain

I addition, v firms with market share below fifteen percent, thede BER puts in place some stricter conditions: it-has removed
minimis notice will be applicable, but only when e agreement does 149 the:rule that an agreement would be exempt under the 2010 BER if
include any-of the Article 4 harddure restiichions. umover of a competitor who acted as a distributor was below

= MHA O R HIZS L

Press %mwr;ar T_atﬁ aL ﬂ 533_“&_0: m. ”5,.55..:5 a.Eu ,.r ?&__mng

¥ 2010 Gindelines, s note 18, 3
= m.,,._.__.w.ﬂ.w

.n._:ew. Pt/ feuropaen/ rapid /p u._,._— ,__.w;._..,_..? ..ﬂ - _ w u_T.._ -
©  For a discussian of the 2010 BER, sce Magdalena Brenning-Louky, fabie al hitpi/ fetropaens rapud/pressReleases Actiondatrelerenc

Andrei Gurin, Lie Peeperkorn, & Katja Viertis, Veriival Agreements: Niw
Copipetition Rules for e Next Decade, 6 ANTITRUST CHRON, Sumnuer 2004,
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Regarding RPM, it should be émphasizisd that it is mivimum prrice
mdinteriance and fixed price maintenance thit are considered
deore restrictions, while recommending a resale practice to a
oller or requiring the reseller to respect a maximum resale practice
ot considered a hardeors restriction, The 2010 Guidelines offar.
Ailed exposition about evidence that could be put forwird in PRM
ses, Specifically, paragraph 224 of the 2010 Guidelines describes
arious ways in which RPM may restrict competition, whereas
aragraph 225 states that justifications will be considered and that the
ssible efficiencies will be assessed under Article 101035

€100 million, Also, an agreemerit now falls under the 2010 BER only
in cases of dual distribution, when Lhe buyer is aclive only in E,r.
distribution market, whether for products or services, {Th
requirement did not previously apply to services.) Second, for agenc
agreemenls to be considered genuine and therefore outside the scopt
of Article 101(1), the principal must bear the costs and the risks no
only of the specific agreement but also those related to other activities
thal it requires the agent to undertake in the same market,

)

I3, Blacklisted restrictipng

As in the 1999 mm._ﬁ article 4 of the 2010 BER contains a list o
restrictions that are blacklisted. 1F such a restriction s Mncluded in 4
vertical agreement in any way, no part of the vertical agreement ca
“henefit from. the 2010 BER, These are considered hardeore violationg’
that represent serious restrictions of campetition, and th
presumption in EC law Is that they should beprohibited.

Similar to RPM, regarding resale restrictions, the 2010 BER
q.mnmw.m.:.ﬁ does not cover agreements that restrict the buyer's ability to
il in Sore territories and to some consumers the goods or services
fat the agréement refers to. However, there are a number of
miportant exceplions under which such restrictions are not considered
ardcore, as they werein (he 1999 BER. The two most important ones
re systems of exclusive distribition and selective distribution.
egarding exclusive distribution, a supplier is allowed to protect. his
xélusive distributor from active sales by other distributors in the
pecified exclusive territory or consumer group. The 2010 Guidelines
g0 clarify thatthe exclusive distribution ‘exceptioh applies even when
he supplier himself is also selling directly to customers in the teritory
Econsumer group otherwise treated as exclusive for some distributor.
However, # restriction on passive sales, that is, responding to
nsolicited requests from customers fromy within the specified territéry
v eonsunter group would. be considered a hardcore restriction.
Regarding selective distribution, the BER allows supplicrs to havea
elective distribution system where distributers are selected according
0.sbme specified criteria.

Specifically, for these blacklisted restrictions there is a double
presumption (regardless of the market shares of the firms involved).
Aceording to paragraph 47 of the Guidelines, placing a restriction 0
the hardcore Q:mm.o.% has two specitie and significant consequences:
the restriction presumptively talls within the scope of prohibited
agreements under Article 101(1) as having actual or Hkely niégative
effects; and it presumptively dbes not satisfy the justification
standards-of Article 101(3). This means thal once a hardcore restriction
is established, the agreement is presumptively B:..Ea.ﬁﬁm:.ﬁ?n and
presumptively unjnstifiable

Still, ag was also true under (lie 1999 BER, it is recognized that this
double presumption is rebuttable and the parties can bring forward
evidence that the posilive effects of the agreement under examination
outweigh the _uwmm.samﬁ negative affects, both of which must be
precisely assessed by the Connnission. Clearly, however, in sach cases |
the usual order of moves in bringing forward evidence Js reversed,
and the parties are required to explain not only why the restriction
daes not have anticompelitive effects bul also to demonstrate its
procompetitive effects.

The 2010 Guidelines pay particular atteniion to the matter of
nline sales, since the rules about resale restrictions presented above
ply to both online and traditiopal store sales. Once. distributors
rave been authorized, they must be free to sell on their Web sites as
hey do in their traditional shops and physical points of sale. For
elective distritiution, this means that manufacturers eannot Hmit the
uantinies sold over the Internet or charge higher pricés for products.

The Article 4 blacklist includes RPM and nonprice resale restrictions. .o be sold online, The 2010 Guidelines offer more clarification and
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sellers and. that vertical restraints need notb generally be led by
the suppliers. Strong buyers can alse usé their market power to
pise anttcompetitive vertical réstraints, From a practical viewpoint,
ourse, accurately calculating the market share of & buyer may not
s be easy or even feasible for a seller {as it may crucially depend
on:market definition), and from this point of view the modification is
expected to limit the scope of the 2010 BER and decrease its
slicability fr particular cases.

details regarding the distinction between active and passive sales for
exclusive distribution. For instance, terminating a transaction’sr
rerouting consimers to another sales musthod after they have entered
e edit card details that show a differant country (or area) address
ronsidered a restriction in passivé sales and Is not accepted.

V. A CRITICAL EVALUATION OF THE 2014 BLOCK

EXEMPTION REGULATION AND GUIDELINES®
Another such change deals with restrictions on the use of the
niernel for trade, which, of course, has increased dramatically since
> 199% BER. This change seems teasonable and the 2010 BER and
2010 Guidelines now deseribe in more detail how one can
istinguish berween active and passive sales in the case of hiternet
£8.% This, assuming that one does wish te distinguish between
tive and passive sales, the revision appears useful because online
satistactory as well, since f Jes are becoming increasingly more important. Yet, one could
automatically benefit from an exemption, even if their market share i3 comment that from an econpmics viewpotnt it is notreally clear why
not typically associsted with dominance. At the.same time, it ensur active and passive sales should be treated différently, since both have
He same effect, which is to lead to niore uniform prices across
rkets. Purther, whether in a particular market price E._:.s._._ﬂ.w.ﬂ‘. or
ce discrimination implies higher carsumer welfare may Jdepend
iclally on market tonditions, inclsding the actions and reactions of
ther firms: As a resull, it niay be more approprinte to move awdy in
16 firture from the active versus passive sales distinetion, which may
¢ too formalistic and o some e ntarbitrary in many cases. Ingstead,
Enay be preferable to use a more effects-based approach according
t which the lreatment of firms that use térritorial restrictions would
lepend on the market share they hold and the possible efficiency
iFications associated with such restrictions. It should be clear,

The 2010 BER has maintained the same architechire as the 1999
BER: it can be described as offering a modernization and sonig
needed clarifications. The fundamental approach of both BERs &
allow Firms with less than a certain market share to use vertical
agreements as they wish has appeared to be working effectively aiid
is not expected to create problems in the market in the futur
Keeping the relevant market share threshold at thirfy percent appears
frms with sizeable market power do Rot

that firms with very little market power enjoy legal eértainty wher
they trade with other small firms,

Proceeding now to some cricial details, as discussed in ihe
previous secton, the changes in the 2008 BER ¢an be described along

three dimensions,

Hrsr, the 20710 BER offers a clarification of and a muodifie
appreach to particular issues of implementation that had emerged a8
problematic during the decade when the 1999 BER was in force. The
most important of these changes is that the Denefit of the block
exempiion no longet depends only on the supplier’s market share,
bul also on the market share of the buyer: neither of these twa market
shares can now .mx.n\mma thirty percent for ihe block exemption o
apply. This seems to be, in principle, a réasonable approach given tha
in some markets buvers afe.as powerful as, or éven more powerfu

. I the draft Regulation proposed as a basis for the consuliabion, it was
goestad that, to batter reflect market power, the buyer mark ware rele-
nt for the Regulation should not be caleulated in the same market as that of
lie seller but calvulated in the buyer’s downsireans markel, Flowever, in
ractice it would havé beed guite difficult for & seller o be ablue b dcovrately
sseds ity buyvers’ downstreams matket shares and the adopted ridé indesd
; b bie a more reasonable splution.

Parts of the analysis here parallel parts of the 2018 EAGCP Bf
Report, supri note 32, OF course, this article is completely separate from tha
report, and my co-authors have po responsibifity for the way 1 represent som
uf tha podids macs fhergin,

3

See 2000 Guidelines, sipra note 18, 7 51-58,
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-vrder of bringing forward evidendé!is réversed, and it s the
ariies that have to pravide evidence for the procoiupelitive effects of
greements that involve RPM.

however, that the treatment of tefritorial restrictions in B
compietition faw, inchading the active versus passive sales distinclion
in the 2010 BER, is not based on pure economic effictency grounds
only, but also serves the LU objective of promoting marke
integration, and this is the perspective from which this provision
shauld be exantined.

; .ﬁam despite the more balanced and open approach towards the
rocompetitive effects of vertical agréements signalled by the 2010
sidelinges, the. 2000 BER continues to place on the blacklist a number
ertical restraints that are considered hardeore, including
imum and fixed price RPFM and other resale restrictions. It would
ave boen worth considering a change in this policy that would have
allowed small firms to use any type of vertical agreement whatsoever
ien trading with other small mﬁ:m.t %mmw&?m Eu_?r it i known by
theoretical analysis apd: empirical studies i economics tiat it can
ave both anticampetitive and procompetitive effécts. However,
ticompetitive effects require a suppiier endowed with considerable
ket power. Therefdre, such effects are unlikely if suppliers (and
Gssibly alse their buyers) have small enouglh market shares. Chverall,
itidoes not seem that allowing firms with small market shares to
engage in RPM would Incar sigriificant competitive risks.

Second, the 2010 BER has moved further and more decidedly aheat
relative Lo the 1999 BER, more fully wnw:.a.z_mmam:,,m. the efficiency gain
that-could flow from all types of vértical restraints, including these it
the hardeore lisk. In particular, the language in the 2010 Guidelines
generally appears.cloger than the previous version to the view tha
firms should be free to seleer their own distribution strategic
including the use of various kinds of vertival agreements, and that
consumers can benefis from these, especially when firms do nof have
high market power., Tliis is clearly a step io the right direction.

Regarding RPM, and relative to the 1999 BER, the 2010 BER
appears to be making a step fowards more fully acknowledging 8
potential efficiency gains that can follow frony this practice; somewha
similar to the recent trends in the United States. Paragraph 224 of th
20 Guidelines preésents details about the various anbicompetitiv
uses of RPM, inchuding a consideration of the source of the restraint]
the market power of the firm or firms imposing it, and the degree t
which RFPM is uged s..r_.m&% in an industry. It also describies additiond
ways in which RPAM can be anticompetitive, such as dampening
competition and diminishing pressure on manufacturers’ margins,
turning its attention at this point to intrabrand competition,™
Paragraph 107 of the Guidelines, in contrast. details a broad range of
positive effects that can flow from vertical restraints. Section 2.10
specifically addresses RPM and paragraph 225 more narrowly
describes its possible advantdges, to be assessed wnder Article 101(3);
Thus, on the one hand, the fact that the polential efficieéncies of RPM:
can be considered under Article 101{3) appears to be-a more tolerant
attitude towards RPM. On the other hand, as described above, the

* 310 Guidelines, suprt note 18, This approach s to be contrasted with
the dominant view in the United States that interbrand o mipetition. should be
A primary cofcern of competition Jaw, See Cont’T TV, Tne w GTE
e, 433 LS B (1977,

The 2010 BEAGCP BER Report provides details on this poiat and
reaches the following specific recommiendation: .

[Wle would favour a change in the BER as follows. The presamption that
RPM is welfare detrimental and that it is cz:w:? hat an exenyption
would be granted even to firms 3:9::? i market share
iould be replaced by a statement that “the- mﬁ,mm“‘ Smﬁrm_ power the
stronger should be the demonstrated efficiency gains™ with a concrete
rule that states: {1) the de minimis rule applies also fur RPM e, & firm
syith lessthan 15% market share can engage in RPMY: (2 for a firm withoa
share aboye 15%, the burden of proviny that RPN will have beneficial
effects on .Q::?;:Eﬁ 15 resting upon it; (3¥ it is unfikely that & finn with
a share in excess of 3% will be able to show fhat RPM will have a net
beneficial effect

This recommendation could easily be modified by specifying
ailar :.:?rcﬁn.. for the buyer mvolved in the agreement :E?Fi

During the discussions that preceded the 2000 BER, seme Member
States incleed raised questions as W whether or not RPM should continue to
& freated as a hardeore violation,

See 210 FAGCP BER R

ort, st note 32; al 4,
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ywith Hhe revision in the 2010 BER regarding market shares). A revision . ke
of the 2010 BER aleng these or similar lines in the future, essentially
placing RPRY andér the de minimis rile, would be a further step
the right efirection and also contribute to the copvergence betweer E
and U.S. competition policies.” A very similar argument:
recommendation can be made regarding the territorial restricti
thal are also still generally blacklisted under the 2010 BER.™

into consideration how changes in the overall strategies of the
involved, directly ar indirectly, could affect consumer welfare.
ther words, what is the overall effect of using RPM in a particular
t? Specifically, whether ar not RPM or other such restrictions
e used will also crucially affect the wholesale prices that will
feige in the market, the quality and variety of the praducts or
ices.supplied, and, therefore, the effects on intrabrand competition
annot be evaluated independently from the effects on interbrand

Finally, and in addition to this dé minimis freatment of:al
vertical agreements recommended for futare changes in the 20
BER, perhaps the time has comé in the EC for approaching. RPM
from a viewpuoint other thian a strong presumption ahouri
anticompetitive nature. Currently, it is not clearly faid oulb by the
Commission why it believes RPM is so detrimental to. competify
tfrat it should be treated as a hardcore resiriction and that the
order in bringing forward evidence should be-teversed. Clearly, thes
is a presumption by the Commission that in each RPM ca
competition is restricted in at least one and possibly more wal
Cerlainly, RPM can have serious enough anticompetitive efféd
(even when the parties involved are not dominant). However,
helieve that the preferable approach would be to spell out precisel
why RPM has an anticompetitive effect before dne turns to af
afficiency justification. Of course, if one assumes that “the immediat
effect nf RPM is that all or some distributors are prevented fron
juwering their sales price for that particular brand,”” then RPM
always going to have some detrimental effects. However, sucl
position, by essentially focusing on protecting intrabean
competition independently from interbrand competition, does no

CONCLUSION

Thig article has briefly discussed fssues related to verticsl
greements. Vertical mmﬁmmﬂaﬁm fand vertical relations more
erally) operate fupndamentally differently from horizontal
ements. Vertical agreeimints are expected to have .._._,.:.w,\ﬁ.umu.me.mﬁ?n
aets only under specific sets of circnumstances and, at the same Hime,
yare expected to generate significant efficiency gaing, Further, if
ain types of agreements are not allowed bebween bwo firms that
oot bave significant market power, a useful benchiark for
mm_n_.m..ﬂn% comparison i§ offered by the vertical M:Hmwmmg alternative
hatithey have between them. .

E..u_ main focus has beéen the treatment of vertical agreemaents by
uropean Commission within the mare general context of
mpetition policy. The recently revised 2010 BER, which exempis
m Article 102 TFREU most types of vertical agreements between
1ns that doe not have too high a market share. is usefal and in
héral meves in the right direction. In addition to addressing specific
roblems and questions that hdave emerged in the application of the
9 BER over the last decade, the. 2010 BER is in general in ling with
he. more economics-based approach that Is gaining some ground in
C {in particular, moving in the same general dirdction as the new
onherizontal merger guidelines and the economic approach to
figle 102} and m?c witly recent developments in (he United States
cerning Lthe treatmant of resale price maintenance {in particular,
Supreme Court's 2007 decision in Leegin Credtive Leather Prodicts,
D PSKS, Ined.

»  Far further analysis along the same argument for a de niaim
treatment of RPM, see Yves Botteman & Keos |, Kuilwifk, (Adinbnuis Resald

Price Mafitfenancy ieder. the New Guidelines: A Chitique i o Suggestion, €8
INTL), June 2010,

* O qf mﬁ two Hems tnvalved are so smalf that a merger between the
wutlld be uncantested, it s not clear why any other agreemenis behween
thern sliould be viewed as presumplively anticompetitive,

“ Brenning-Louko. Candn, Peeperkom & Viertid, supe note 40, at &
an atalysis of 1I'M t_:__ﬂ: s, see also Luc Peepurkorn, Rusals Price Mmoo
bl ;q.h.im_rw&. Effivientcis, 4 Bt COMPEIFION L3, 21, 20607 (2005),
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Flowever, in my opinion, the 2010 BER has nof reached f3
encugh. Since it is .mxw«m_:&v., unilikely that vertical agreements will
have an anticormpetitive effect wien they fovolve only firms with
small encugh imarket shares, anextension of the de minimis rule evén
to agreements that are currently viewed as hardeore under the 2010
BER would be a useful step forward and would also bring the EC
palicy closer to the recent UG, practice. Oue hopes that suchia
modification will be adopted in'the fubure.

fuidance on abuse in Europe:

The continued corcern for rivalry
and a competitive structure

BY PrILIP MARSDEN® AND Liza LOVDAHL GORMBEN

Both, the United States and the EU allegedly prolect the compatitive
process through an effects-based approach to the anabvsis of
exclusionary ,,&:f 5. bvporkatly though, each jurdsdiction searts fromo
different end of the spectrum, The article finds that while LS, antitrust
appearé to protect the competitive process to enhanes consuumer welfare
“in thie fornt of allocative and productive efficiancy;, BU omipetition laiv
protects the strocture of competition to proted rivalry, Yhen applying
Asticle 102 TFELL the Buropean Clommission and the CouTts rely un bwa
resmiptions that hearken back o Ordoliberalisin. The exbignce of
dominance creates a presumption of harm to the structure of
comnpetition {foreclosureld, and ihat larnt fo Hie strocture of competition’
in turn creates a presumplion of likely harm o consumiers
fanticompetitive foreclosured, These ﬁ%_,:aﬂrc?. are mﬁ?:,m:ﬁ E caug:
law as well ag the Comhimisston’s Guidancs 342. on Artivle 2. This
article concludes that despite having the same oim, there isstill a rans-

Ablantic divide abott how best to protect the competitive proces:

British Institute of International and Comparative Latw.

* London School of Eeonomies and King's mtznwn London,

HORS' NOTE: This arfichedevelops thomes raised in Piilip Marsden, Monopoli-
jon: What is Beliind the Trans-Atiantic G_E% N CTHALLENGES 1N T
FORUBMENT OF ARVICLE 82 (Federice Eire & Iomutis Kokkeris eds,, M0 by in
ity Hracimg frerthur epidence ot Chdoliberal thaught 11 current enfervesnoidd practioy
siz Friinn
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